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BASSLER, SEN OR DI STRI CT JUDGE

Plaintiff Adynt Crosby (“Crosby”) is an imm gration detai nee
at the Hudson County Correctional Center (“HCCC'). Crosby clains
to be suffering fromvarious prison conditions including second-
hand snoke, extreme cold, gang activity and unsanitary food trays
in violation of his Ei ghth Arendnent rights. He brings his
action against both federal and state defendants in their
of ficial and individual capacities.

There are two pending notions in the above-titled action to
di sm ss Crosby’s Arended Conplaint. First, there is a notion to
di sm ss and/or for summary judgnent brought by defendants Warden
Ral ph Green (“Warden Green”) and Hudson County. Second, there is
a notion to dismss and/or for summary judgnent brought by
def endants Denetrios G Ceorgakopoul os (* Georgakopoul 0s”),
District Director of the Bureau of Inmgration and Custons
Enforcenment, and John Ashcroft (“Ashcroft”), United States
Attorney Ceneral.

This Court has subject matter jurisdiction under 42 U S.C. 8§

1981, 28 U.S.C. 8 1331, and Bivens v. Six Unknown Naned Agents of

Federal Bureau of Narcotics, 403 U S. 388, 91 S.Ct. 1999, 29 L

Ed. 2d 619 (1971). Venue is proper under 28 U. S.C. 8§
1391(b), (e).
For the follow ng reasons, the notion to dism ss by

CGeor gakopoul os and Ashcroft, in their official and individual
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capacities, is granted. The notion to dism ss by Hudson County
is granted. The notion to dismss by Warden Green in his
official capacity is granted. The notion to dism ss by Warden
Green in his individual capacity on Crosby’ s clains of gang
activity, poor air ventilation, unsanitary food trays, spoiled
food, and high cost tel ephone calls is granted. The notion to
di sm ss by Warden Green in his individual capacity on Crosby’s
cl ai ms of second-hand snoke exposure and cold tenperature is
deni ed.
l. BACKGROUND

Crosby, proceeding pro se, filed the initial Conplaint
agai nst six defendants: (1) the Departnent of Honel and Security
(“DHS"); (2) Georgakopoulos; (3) Ashcroft; (4) Warden Green; (5)
HCCC, and (6) Keefe Comm sary Network, L.L.C (“Keefe”). On
Decenber 9, 2003, this Court dismssed with prejudice all clains
agai nst the DHS and di sm ssed without prejudice all clains
agai nst Ashcroft and Georgakopoulos. In addition, the Court held
t hat HCCC coul d not be sued for constitutional violations

pursuant to Monell v. Dept. of Social Services of New York Cty,

436 U. S. 658, 688-690 (1978). Nevertheless, this Court all owed
t hose cl ai ns agai nst HCCC to survive by construing clains brought
agai nst HCCC as cl ai ns agai nst Hudson County.

On January 29, 2004, Crosby filed an Anended Conplaint. The

def endants nanmed in the Anended Conplaint were: (1) Keefe; (2)
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Warden Green; (3) Hudson County; (4) Ashcroft; and (5)

CGeor gakopoul os. Crosby all eged cruel and unusual punishnent in
violation of the Ei ghth Amendnent by these defendants, including
dirty and dangerous prison conditions and exposure to second-hand
snoke. Keefe subsequently filed a notion to dism ss the Arended
Compl ai nt, pursuant to Fed. R Cv. P. 12(b)(6), which this Court
granted on August 17, 2004. The United States Attorney, on
behal f of Geor gakopoul os and Ashcroft (“Federal Defendants”),
nmoved to dism ss on August 17, 2004. Hudson County Counsel, on
behal f of Warden G een and Hudson County (“State Defendants”),
noved to dismss on January 7, 2005.

1. DI SCUSSI ON

A. St andard of Revi ew

Federal Rule of G vil Procedure 12(b)(6) allows a party to
move for a dism ssal based upon the pleader’s “failure to state a
cl ai mupon which relief can be granted.” 1In determning the
sufficiency of a pro se conplaint, the Court nust be mndful to
construe it liberally in favor of the plaintiff. Haines v.

Kerner, 404 U.S. 519, 520-21 (1972); United States v. Day, 969

F.2d 39, 42 (3d Gr. 1992). The Court mnust “accept as true al
of the allegations in the conplaint and all reasonabl e inferences
that can be drawn therefrom and view themin the |ight nost

favorable to the plaintiff.” Mrse v. Lower Merion Sch. Dist.,

132 F. 3d 902, 906 (3d Gr. 1997). Dismssal is not appropriate
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unless it appears beyond doubt that plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief.

Conley v. Gbson, 355 U S. 41, 45-46 (1957); In re Rockefeller

Cr. Prop., Inc. Sec. Litig., 311 F.3d 198, 215 (3d Cr. 2002)

(internal citations omtted). The Court need not, however,
credit a pro se plaintiff’s “bald assertations” or “legal
conclusions.” 1d.

Typically courts only ook to the face of the pleadings in
considering notions nmade under Rule 12(b)(6). However, courts
may exam ne a “docunent integral to or explicitly relied upon in

t he conpl aint without converting the notion to dismss into one

for summary judgnent.” In re Burlington Coat Factory Sec.
Litig., 114 F. 3d 1410, 1426 (3d GCr. 1997) (internal citations
omtted).

B. Constitutional C ains

1. Ei ght h Arendnent St andard
Plaintiff asserts that the prison conditions of the HCCC
violate his Ei ghth Anendnent protections against cruel and
unusual punishnment. Section 1983 of the Cvil R ghts Act of 1871
provides “a federal renedy against any person who, acting under
color of state |law, deprives another of constitutional rights.”

Cty of Newport v. Fact Concerts, Inc., 453 U S. 247, 258 (1981).

In Bivens, the Suprene Court recognized an inplied right of

action for damages in federal court where a federal agent acting
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under color of federal authority deprived the plaintiff of
constitutional rights. 403 U S. at 397, 91 S.C. at 2005. *“A
Bivens action . . . is the federal equivalent of the §8 1983 cause

of action against state actors.” Brown v. Philip Mrris, 250

F.3d 789, 800 (3d GCr. 2001).
The Ei ghth Amendnment’s “Cruel and Unusual Punishnments C ause
was designed to protect those convicted of crinmes . . . .7

Fuentes v. Wagner, 206 F.3d 335, 344 n.11 (3d Cr. 2000) (quoting

Wiitley v. Albers, 475 U S. 312, 318, 106 S.Ct. 1078, 89 L. Ed.

2d 251 (1986)). Thus, Eighth Arendnent protections apply only

after a formal adjudication of guilt. Ingrahamv. Wight, 430

U S 651, 671 n.40, 97 S. C. 1401, 1412 n.40 (1977); see also

City of Revere v. Mass. Gen. Hosp., 463 U. S. 239, 244, 103 S. C

2979, 2983 (1983) (holding that Ei ghth Amendnment has no
application to a person who had not yet been convicted at the
time he required nedical care). Pre-trial detainees whose

i mprisonnment did not result fromthe conviction of a crinme cannot
assert the Ei ghth Amendnent in protecting their constitutional

rights. Hubbard v. Taylor, 399 F.3d 150, 164 (3d G r. 2005).

Crosby is an immgration detainee. He is not confined at
the HCCC as a result of the conviction of a crinme. “As a person
detai ned for deportation, plaintiff’s status is equivalent to a
pretrial detainee, whose constitutional clains are considered

under the due process clause . . . instead of the Eighth
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Anrendment.” Gonzal ez-Cifuentes v. United States Dep’'t of

Honel and Sec., 04-4855(WHW 2005 WL 1106562, at *6 (D.N.J. My 3,

2005) (citing Hubbard, 399 F.3d at 158); see al so Despai gne v.

Crolew, 89 F. Supp. 2d 582, 585 (E.D. Pa. 2000) (finding that an
imm gration detainee is analogous to a pre-trial detainee).
Crosby, as a detai nee who has not been convicted of any crine,
may not assert an Ei ghth Amendnent viol ati on agai nst defendants.
Consi dering Crosby’s clains all rely on Ei ghth Armendnent
violations, the Court need not address their nerits.
Nevert hel ess, because a pro se plaintiff’s conplaint is construed
nmore liberally, the Court will proceed to address Crosby’ s clains
as though he asserted them properly under the Due Process C ause
of the Fifth Amendnent agai nst Federal Defendants and under the
Due Process O ause of the Fourteenth Amendnent against State
Defendants. Failing to plead clainms under due process does no
| asting danmage. The Suprenme Court has concluded that the rights
of pre-trial detainees are “at |least as great as the Eighth
Amendnent protections available to a convicted prisoner.” Natale

v. Canden County Corr. Facility, 318 F.3d 575, 581 (3d Gr. 2003)

(quoting City of Revere, 467 U S. 239 at 244, 103 S.Ct. at 2983.)

The Third Crcuit Court of Appeals has recognized that “pretrial
detainees are entitled to greater constitutional protection than
that provided by the Ei ghth Amendnent.” Hubbard, 399 F.3d at 167

n.23 (internal citations omtted).
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2. Due Process Standard
“I'n evaluating the constitutionality of conditions or
restrictions of pretrial detention that inplicate only the
protection agai nst deprivation of |iberty wthout due process .
the proper inquiry is whether those conditions anount to

puni shmrent of the detainee.” Bell v. Wlfish, 441 U S. 520, 535,

99 S.Ct. 1861, 1872 (1979). To determ ne whether the conditions
anount to punishnent, “[a] court mnust deci de whether the
disability is inposed for the purpose of punishnent or whether it
is but an incident of some other legitimte governnment purpose.”
Id. at 538, 99 S.Ct. at 1873. The Ei ghth Amendnent standard of
“del iberate indifference” to inmate health and safety by prison
officials does “seemto establish a floor of sorts” for the due

process inquiry into Crosby’s clainms. Kost v. Kozakiew cz, 1

F.3d 176, 188 n.10 (3d Cr. 1993). 1In evaluating a pre-tria
detainee’s clainms, the Third Crcuit Court of Appeals has “found
no reason to apply a different standard than that set forth in
Estelle (pertaining to prisoners’ clains of inadequate nedical
care under the Eighth Anendnent) . . . .” Natale, 318 F.3d at

581 (citing Estelle v. Ganble, 429 U S. 97, 97 S .. 285, 50 L

Ed. 2d 251 (1976) (holding that the Ei ghth Anendnent prohibits
deliberate indifference to prisoners’ serious nedical needs)).
““Deliberate indifference is nore than nere mal practice or
negligence; it is a state of m nd equival ent to reckl ess

di sregard of a known risk of harm” (Gonzal es-C fuentes, 2005 W

8



Case 2:03-cv-05232-SDW-MCA Document 48 Filed 06/24/05 Page 9 of 26 PagelD: 457

1106562, at *7 (citing Farner v. Brennan, 511 U.S. 825, 837-38,

114 S. . 1970, 128 L. Ed. 2d 811 (1994)).

C. Cl ai n8 Agai nst St ate Defendants

From Crosby’ s Anended Conplaint, it appears that Crosby
all eges the follow ng clains agai nst Warden Green: (1) exposure
to second-hand snoke; (2) cold tenperatures in cells and gym (3)
gang activity; (4) spoiled food; (5) poor air ventilation; (6)
unsanitary food trays; and (7) high cost tel ephone calls. Am
Compl . 7-9. Crosby alleges that Warden Green, in his official
and personal capacity, ignored Croshy’ s multiple grievances as
well as the many problens in the prison. [d. at 8  Crosby
further alleges that Hudson County is liable as the |ocation
where the violations occurred. 1d. at 6.

1. El event h Amendnent | nmunity

The El eventh Amendnent bars Crosby from bringing suit
agai nst Warden Green in his official capacity. The Eleventh
Amendnent precl udes federal jurisdiction over a state absent the

state’'s consent to suit. Semnole Tribe v. Florida, 517 U S. 44,

54 (1997). State agencies and state officers who act on behal f
of the state are also protected by El eventh Anendnent imunity.

Natural Res. Def. Council v. Ca. Dep’'t of Transp., 96 F.3d 420

(9th Cir. 1996) (citing P.R Aqueduct & Sewer Auth. v. Metcalf &

Eddy, Inc., 506 U S. 139, 142-46 (1993) and Pennhurst State Sch.

& Hosp. v. Halderman, 465 U. S. 89, 101 (1984)). “[A]ln officia

capacity suit ‘is not a suit against the official but rather is a

9
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suit against the official’s office. As such it is no different

froma suit against the State itself.” Hafer v. Ml o, 502 U S

21, 26, 112 S.Ct. 358, 362 (1991) (quoting WII v. Mch. Dep't.

of State Police, 491 U S 58, 71 109 S.Ct. 2304, 2312 (1989)).

Under 8§ 1983, state officials acting in their official capacities
i ke Warden Green, are not “persons.” 1d. Therefore, the Court

di sm sses Warden Green in his official capacity from Crosbhy’s

action.

“Personal capacity suits on the other hand, seek to inpose
individual liability upon a governnent officer for actions taken
under color of state law.” 1d. at 25, 112 S.C. at 362. Since

“state officials, sued in their individual capacities, are
‘persons’ within the nmeaning of § 1983,” the El eventh Amendnent
does not bar suit. 1d. at 31, 112 S.C. at 365. Rather, “a
supervi sor may be personally liable under § 1983 if he or she
participated in violating the plaintiff’s rights, directed others
to violate them or as the person in charge, had know edge of and

acqui esced in his subordinates’ violations.” A M ex rel J.MK

V. Luzerne County Juvenile Det. Cr., 372 F.3d 572, 586 (3d G r

2004). Therefore, the El eventh Arendnent does not bar Crosby’s
suit agai nst Warden Green in his individual capacity.
2. Qualified Imunity
Al t hough not explicitly stated in the State Defendants’
brief, it appears that the State Defendants bring a qualified

immunity defense with respect to Warden Green’s liability as the

10
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ultimate supervisor of the HCCC.
“A defendant in a civil rights action nust have persona
i nvol venent in the alleged wongs; liability cannot be predicated

solely on the operation of respondeat superior.” Rode V.

Del | arciprete, 845 F.2d 1195, 1207 (3d Cir. 1988)(interna

citations omtted). “Personal involvenent can be shown through
al | egations of personal direction or of actual know edge and
acqui escence,” but allegations nmust be made with “appropriate
particularity.” 1d. Crosby alleges that Warden G een, by
“failing to oversee or properly supervise officer [sic] under his
charge, becane personally involved in the wongdoing.” Am

Compl. 8. Therefore, to the extent that Crosby attenpts to place

l[iability on Warden Green on the basis of respondeat superior for

the actions of his subordinates, Crosby’s clainms lack nerit. The
Court dism sses all clainms by Crosby agai nst Warden G een solely
as the supervisor of the officers who are personally involved in
t he action.
3. Cl ai m of Second- Hand Snoke Exposure

A valid cause of action under the Ei ghth Amendnent exists
when an inmate alleges that prison officials have exposed the
inmate to levels of environnental tobacco snoke (“ETS’) that
“pose an unreasonable risk of serious danmage to his future

health.” Helling v. MKinney, 509 U S. 25, 35 113 S. . 2475,

2481 (1993). Deliberate indifference by prison authorities is

determined in light of prison officials’ current attitudes and

11
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conduct. Id.

Crosby all eges that although the HCCC has a no snoking
policy, the policy is continuously violated by both officers of
the HCCC and inmates. |In Crosby’s Anended Conpl aint, he notes
that “on an [sic] average . . . 34 of the 55 [inmates] are active
snokers, fromnorning till night, in the cells, day room
constantly snoking.” Am Conpl. 8. Crosby alleges the constant
snoki ng causes risk of enphysema as well as “daily headaches,

[for which] the only nedical solutionis Mtrin. . . .7 Am
Compl . 9, 14. Taking Crosby’s allegations to be true, any
snoking in the HCCC in violation of the no-snoking policy would
be unreasonabl e and consi dered a form of punishnent agai nst pre-
trial detainees. The Court cannot conceive of any legitimte
government purpose in violating a facility policy, nor is it
rationally related to the purpose of detaining inmates. There is
al so a factual dispute over whether Crosby filed a second-hand
snoke grievance with Warden Green. Discovery may reveal relevant

informati on as to whether Warden Green acted with deliberate

indifference. 1In analyzing the nerits of Crosby’'s claim
adoption of a snoking policy will “bear heavily on the inquiry
into deliberate indifference.” 1d. At this juncture, it would

be premature to grant dism ssal of Crosby’s ETS cl ai m because
di scovery has not commenced.

The State Defendants point the Court to Steading v.

Thonpson, 941 F.2d 498 (7th G r. 1991), which holds that prison

12
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authorities do not violate the Ei ghth Arendnent by failing to
provi de a snoke-free environnment. The State Defendants’ reliance
on Steading is msplaced. The prison in Steading did not have a
snoke-free policy. 1d. at 499. Absent any existing snoke-free
policy, prison authorities who decide in favor of permtting
snoking in their buildings do not violate the Ei ghth Anendnent.
Id. at 500. |If indeed the prison officials at HCCC are ignoring
Crosby’s exposure to high levels of ETS in an environnent where
smoking is prohibited, Crosby states a valid claimfor relief.?
“I'l]t would be unreasonable for prison officials to believe that
they were not violating the prisoners’ Eighth Arendnent rights .
[where] ‘[p]laintiff’s allegations, if believed,
overwhel m ngly describe a prison environnment perneated w th snoke
resulting frominter alia, under-enforcenent of inadequate
snoki ng rul es, overcrowdi ng of inmates, and poor ventilation.”

At ki nson v. Taylor, 316 F.3d 257, 264 (3d G r. 2003)(quoting

Warren v. Keane, 196 F.3d 330, 333 (2d Cir. 1999)). The Court

denies the State Defendants’ nmotion to dismss Plaintiff’s

The State Defendants al so argue that according to the
Prison Litigation ReformAct, 32 U S.C A 8 1997(e)(a), Crosby
cannot bring suit until he has exhausted all his adm nistrative
remedi es. The State Defendants maintain that Crosby never filed
a grievance for second-hand snoke. The Court declines to convert
this notion to dismss into one for summary judgnment by | ooking
beyond t he pl eadings. Neverthel ess, the Court observes that
Crosby’s Statenent of Material Fact alleges that he did file a
specific grievance for second-hand snoke, copies of which have
been confiscated. These disputed facts would be sufficient to
overcome sunmmary judgnent, particularly where, as here, the
parti es have yet to engage in discovery.

13
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second- hand snoke inhal ation claim
4. Cl aimof Cold Tenperature
“Prisoners have a right under the Ei ghth Arendnent to be

free fromextrene hot and cold tenperatures.” Freeman v. Berge,

2003 W 23272395 at *12 (WD.Ws. Dec. 17, 2003) (internal
citations omtted). “The sanme Ei ghth Amendnent standard applies
to cell tenperatures as to other conditions of confinenent:

whet her the tenperatures subject the inmate to a substantial risk

of serious harm” |d. In Wlson v. Seiter, 501 U S. 294, 304,

111 S. &. 2321, 2327 (1991), the Suprene Court noted,

[s]onme conditions of confinement nay establish an Eighth
Amendnent viol ation ‘in conbinati on” when each woul d not do so
al one, but only when they have a nutually enforcing effect
t hat produces the deprivation of a single, identifiable human
need such as food, warnmth or exercise - for exanple, a |ow
cell tenperature at night conmbined with a failure to issue
bl anket s.

Crosby all eges the sanme conbi nation of conditions as in the
exanpl e provided by the Suprene Court in Wlson. Crosby states
that there is no heat in the cells or the gym Am Conpl. 7.

Ni ght tenperatures are “sub-zero,” and the officers refuse to
provi de extra blankets. [1d. Mreover, Crosby alleges that the
cold is causing the joints in his hand to swell. 1d. at 13.
Thi s conbi nation of allegations describing Crosby’s deprivation
of warmh potentially anobunt to punishnent.

In terns of Warden Green’s liability, a supervisor can be

found personally involved in the deprivation of a plaintiff’s

rights when, “[a] supervisory official, after l|earning of the

14
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vi ol ation through a report or appeal, may have failed to renedy

the wong . . . .7 Wight v. Smth, 21 F.3d 496, 501 (2d Cr

1994) (internal citations omtted). Crosby filed a specific
gri evance regarding cold tenperatures, addressed to Warden G een.
Because Croshy alleges that Warden Green received notice of the
cold tenperatures and “failed to remedy the wong,” the Court
deni es Warden Green’s notion to dismss with respect to Crosby’s
cold tenperature claim
5. Claimof Gang Activity

Crosby alleges that Warden Green failed to protect innmates
from known gang nmenbers who act violently against other inmates.
Am Conpl. 7. He makes general allegations that federal innmates
constantly get into fights with gang nenbers and that there has
been no response to his grievances. 1d. at 8. The State
Def endants assert, and the Court agrees, that Crosby is only
general ly concerned about gang activity due to the fact that both
pri soners and detai nees are housed together. Crosby does not
all ege that he is under any specific threat fromany other inmte
or that Warden Green “participated in violating the plaintiff’s
rights, directed others to violate thent or “had know edge of and
acqui esced in his subordinates’ violations” of failing to protect

Crosby. A M ex rel J.MK., 372 F.3d at 586. Based on such

general allegations by Crosby, the Court cannot find Warden G een
to be deliberately indifferent, objectively or subjectively, to

any substantial risk of harm Rather, “[p]rison adm nistrators

15
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t herefore shoul d be accorded w de-rangi ng deference in the
adoption and execution of policies and practices that in their
j udgnment are needed to preserve internal order and discipline and
to maintain institutional security.” Bell, 441 U S. at 547, 99
S.Ct. at 1878. Because Crosby does not allege activity anounting
to any sort of punishnent against him the Court dism sses
Crosby’s claimregardi ng gang activity.

6. Clainms of Poor Air Ventilation, Unsanitary Food

Trays, Spoiled Food, and H gh Cost Calls.

Crosby all eges various other prison conditions violations
regardi ng poor air ventilation, the unsanitary use of food trays,
spoi l ed food, and prohibitively high costs for tel ephone calls.
The State Defendants properly direct the Court to Marnin v.

Pinto, 463 F.2d 583, 584 (3d G r. 1972), in which the appell ant
made “bl anket statenents” alleging bad food and m serable |iving
conditions. The Third Crcuit Court of Appeals stated that
“naked statenents such as this do not ordinarily nerit Federa
court intervention.” 1d. Likewise, Crosby’s clains are
conclusory and do not nerit a cause of action under 8 1983. The
Court notes that, in evaluating prison conditions cases, “the

Ei ght h Arendnent is not a basis for broad prison reform. . . Any
needed prison reformis an executive and |egislative

responsibility.” Doty v. County of Lassen, 37 F.3d 540, 543 (9th

Cr. 1994) (internal quotes omtted). Crosby’ s clains are not

sufficient to allege any form of punishnment. |Instead they appear

16
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to be incident to the governnental purpose of detainnent. “The
fact that harmis inflicted by governnental authority does not
make it punishnent. Figuratively speaking all disconforting
action may be deenmed puni shnent because it deprives of what
ot herwi se woul d be enjoyed.” Bell, 441 U. S. at 539 n.19, 99
S.C. at 1874 n.19. Thus, the Court dism sses Crosby’s clains
with respect to poor air ventilation, the unsanitary use of food
trays, spoiled food, and prohibitively high costs for tel ephone
cal I s.
7. Hudson County’s Liability

In Monell, the Suprenme Court held that nunicipalities, such
as Hudson County, may be held liable under § 1983. 436 U.S. at
690, 98 S. . at 2035. Municipalities, however, cannot be held

liable for 8 1983 clains under a theory of respondeat superior.

Id. at 691, 98 S.Ct. at 2036. “Instead, it is when execution of
a [local] governnent's policy or custom whether made by its

| awmakers or by those whose edicts or acts may fairly be said to
represent official policy, inflicts the injury that the [l ocal]
governnent as an entity is responsible under § 1983.” [|d. at
694, 98 S. . at 2037-38. In order to hold Hudson County liable
for any constitutional violations, “there nust be an affirmative
link between the policy and the particular violation alleged.”

City of klahoma City v. Tuttle, 471 U S. 808, 823, 105 S. Ct

2427, 2436 (1985).

Crosby nerely alleges that Hudson County is where the

17
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“illegal/wongful policies are made . . . .” Am Conpl. 6. He
does not allege any specific policies inplenented by Hudson
County that are in violation of his rights. Because Crosby does
not state an adequate clai magai nst Hudson County, the Court
di sm sses Hudson County from Crosby’s acti on.
8. __ Products Liability Caim

To the extent that any clains agai nst Hudson County renain,
the Court construes the remai nder as clains brought under a
theory of products liability. Counsel for Hudson County refers
to this Court’s August 17, 2004 Opi nion dism ssing Keefe to
assert that Hudson County should be dism ssed under the sane
products liability theory construed from Crosby’s second- hand
snoke all egations. The New Jersey Products Liability Act
relieves “product sellers” fromliability after filing an
affidavit identifying the manufacturer of the product unless the
seller (1) exercised significant control over the design
manuf act ure, packaging or |abeling of the product; (2) knew or
shoul d have known about the product defect; or (3) created the
product defect. N J.S. A 2A:58C-9(a)-(b),(d). The Court agrees
t hat Hudson County, which contracted with Keefe to sell products
in the HCCC Conmi ssary, is further renoved than Keefe as a
product seller. Hudson County is not a nmanufacturer of any sort,
| et al one a manufacturer of any products that cause harm from
second- hand snoke. Thus, Hudson County cannot be held |iable

under the statute and is dismssed fromany products liability

18
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claimon the sanme grounds as Keefe. (See Aug. 17, 2004 Op.)

D. Cl ai n8 agai nst Federal Defendants

Crosby all eges that Georgakopoulos, in his official and
i ndi vi dual capacity, failed to respond to Crosby’s grievances and
to secure a healthy environment for immgration detainees. Am
Compl . 12-13. Croshby further alleges that Ashcroft, in his
of ficial and individual capacity, is responsible for the actions
of his subordinates and failed to properly inspect the facilities
prior to approving themfor use by immgration detainees. 1d. at
14-15. The cl ai ms agai nst the Federal Defendants in their
of ficial capacity are disnm ssed under the doctrine of sovereign
immunity. The clainms against the Federal Defendants in their
i ndi vi dual capacity are di sm ssed under the doctrine of qualified
i mmunity.

1. Sovereign Imunity

It is well-settled that in the absence of an express waiver

of immunity by Congress, the United States, its agencies, or

officers are immune fromsuit. Dep’'t of Arny v. Blue Fox, |nc.

525 U. S. 255, 260, 119 S.Ct. 687, 690 (1999); Beneficial Consuner

Disc. Co. v. Poltonowi cz, 47 F.3d 91, 93-94 (3d Cr. 1995)

(internal citations omtted). Therefore, when a federal agency’s
officer is named in an action, Congress must have consented to
the action because the United States is the real party in the
suit. Terrill Manor Assocs. v. United States Dep’'t of Housing &

Urban Dev., 496 F. Supp. 1118, 1121 n.5 (D.C. N.J. 1980). See
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Hafer, 502 U. S. at 25, 112 S.C. at 361 (“real party in interest
in an official-capacity suit is the governnental entity and not
the naned official”). “lIndeed, when officials sued in this
capacity in federal court die or |eave office, their successors
automatically assunme their role in the litigation.” Hafer, 502
US at 25, 112 S . C. at 361.

The Federal Tort Cains Act (“FTCA”) partially waives
sovereign imunity for injuries “caused by the negligent or
wrongful act or omi ssion of any enployee of the Governnent, under
ci rcunst ances where the United States, if a private person, would
be liable to the claimant in accordance with the | aw of the place
where the act or omi ssion occurred.” 28 U S.C. 8§ 1346(b). This
wai ver, however, does not subject the United States to liability

for constitutional tort clains. FD Cv. Myer, 510 U S. 471, 478

114 S. Ct. 996, 1001 (1994); Biase v. Kaplan, 852 F. Supp. 268,

279 (D.N. J. 1994). Under the FTCA, the “law of the place where

the act or om ssion occurred” is state law. 1d. “By definition,

federal law, not state |aw, provides the source of liability for

a claimalleging the deprivation of a constitutional right.” 1d.

In this case, Crosby has only sued for alleged violations of his

constitutional right to be free fromcruel and unusual

puni shment. Federal and not state |aw applies to this case.
Sovereign imunity is a jurisdictional issue. Myer 510

U S at 475, 114 S . at 1000. Because constitutional clains

are not cogni zabl e under the FTCA, and the United States has not
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wai ved its sovereign immnity, this Court |lacks jurisdictionto
hear Crosby’s clai ns agai nst Federal Defendants.? The Court
therefore dism sses Crosby’s cl ai ns agai nst Federal Defendants in
their official capacity pursuant to Fed. R Gv. P. 12(b)(1).
2. Qualified Imunity
Sovereign imunity does not bar Plaintiff frombringing a
constitutional tort claimagainst the Federal Defendants in their

i ndi vi dual capacities. Hones v. Irvington Counseling CGr., 933

F. Supp. 382, 388 (D.N.J. 1996). Neverthel ess, the Federal

Def endants assert a valid qualified imunity defense. Governnent
officials such as the Federal Defendants are generally shiel ded
fromliability for civil damages in their individual capacity
unl ess their conduct violates “clearly established statutory or
constitutional rights of which a reasonabl e person should have

known.” Smith v. Marasco, 318 F.3d 497, 510 (3d Gr. 2003)

(quoting Harlow v. Fitzgerald, 457 U S. 800, 818 (1982)).

Just as respondeat superior cannot be the basis of liability

’Crosby’s argunent that his action is not a tort against the
United States because the Federal Defendants’ actions are “not
one of discretion but mandated through the adm nistrative
process” is unfounded. The scope of the Federal Defendants’

di scretionary or admnistrative duties is irrelevant to whet her
sovereign imunity applies to them There is a discretionary
function exception to the waiver of sovereign imunity by the
FTCA. See 28 U S.C. 82680(a). But whether or not the Federal
Def endants’ actions were discretionary, the FTCA does not apply
to Croshby’s constitutional tort clains. Crosby’'s reference to
the Foreign Sovereign Imunities Act (“FSIA”) in his reply brief
is likewse irrelevant. The FSIA only applies to foreign states
claimng i nmunity.
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ina § 1983 action, Gvens v. Jones, 900 F.2d 1229, 1233 (8th

Cr. 1990), “the Courts of Appeals have unaninmously rejected the

contention . . . that the doctrine of respondeat superior is

avai |l abl e against a municipal entity under a Bivens-type action

inplied directly fromthe Fourteenth Anendnent.” Jett v. Dallas

| ndep. Sch. Dist., 491 U S. 701, 735, 109 S.C. 2702, 2722, 105

L. Ed. 2d 598 (1989) (internal citations omtted).

Crosby’s allegations denonstrate that he is attenpting to
hol d the Federal Defendants |iable for the actions of others in
failing to respond to grievances. He explicitly alleges that
Ashcroft “is responsible for the action [sic] of his
subordinates.” Am Conpl. 15. Mreover, Crosby clains that
CGeor gakopoul os, “through the deliberate indifference of prison
official [sic] to my rights failed to respond to ny cries for
help.” 1d. at 12. As the Federal Defendants point out, neither
of themare directly responsible for, or in direct control of,
the conditions at the HCCC, which is a Hudson County, New Jersey
facility, contracted by the United States to hold imm gration
det ai nees. Crosby cannot hold the Federal Defendants responsible
for the actions of officials within the HCCC because Bivens
liability requires proof of direct personal responsibility. See

Pellegrino v. United States, 73 F.3d 934, 936 (9th G r. 1996).

Therefore, any clains by Crosby against the Federal Defendants

under a theory of respondeat superior are dism ssed.

Crosby’s clainms are simlar to those of the plaintiff in
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Rode v. Dellarciprete. In Rode, the plaintiff filed grievances

with the Governor’s office of admnistration and alleged that the
Governor and Attorney CGeneral had personal know edge because they
had the power to review and approve agency regul ations. 845 F.2d
at 1208. The Third Crcuit Court of Appeals, however, dism ssed
plaintiff’s clains against the Governor and Attorney General as
insufficiently alleging personal involvenent. [d. The Third
Circuit Court of Appeals held that “[t]he power to review and
approve a departnental regulation for formand legality, however,
does by no neans charge the Governor and Attorney Ceneral with

the duty to enforce that regulation.” Id. Mor eover, “a
contrary hol di ng woul d subj ect the Governor to potenti al
liability in any case in which an aggrieved enpl oyee nerely
transmtted a conplaint to the Governor’s office of

adm nistration or to the Lieutenant Governor’s office.” 1d.
Li kewi se, al though Crosby alleges that Ashcroft is responsible

for ensuring that “all facilities are to standard . . . before
approval for use is given,” Am Conpl. 15, this power does not
charge Ashcroft with the duty to enforce the regul ation.
Crosby’s claimthat Georgakopoulos’ office failed to respond to
Crosby’s letters and conplaint are insufficient to show that
CGeor gakopoul os had actual know edge of Crosby’s conplaints as
well. Crosby’s reply brief, which further el aborates on

conditions at the HCCC, fails to support personal involvenment by

Federal Defendants. Thus, the Federal Defendants have not
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vi ol ated any recogni zed constitutional rights. The Suprene Court
adnoni shes agai nst permtting “insubstantial |awsuits” against
hi gh governnent officials to proceed to trial because they
“underm ne the effectiveness of governnent. . . .” Harlow, 457
US at 819 n.35, 102 S.C. at 2739. 1In light of such

consi derations, the Federal Defendants’ qualified imunity

def ense stands, and the Court dism sses the clainms against the
Federal Defendants in their individual capacities.

E. Request to Anend the Amended Conpl ai nt

In Croshby’ s Septenber 9, 2004 reply to Federal Defendants’
notion to dismss, Crosby requests | eave to anend his Amended
Conmplaint to include retaliatory conduct. The Court denies
Crosby’s request as deficient. Request to anend a conpl ai nt
shoul d be made through a proper notion and not within a reply
brief.

F. Motion and Denmand for Jury Trial by Crosby

Crosby also filed a “Mtion and Demand for Jury Trial” on
Sept enber 2, 2004, requesting the following: (1) a schedule to
proceed to trial by jury pursuant to Fed. R Gv. P. 38(b); (2)
i ssuance of a discovery plan pursuant to Fed. R Cv. P. 26.1
(3) issuance of a scheduling order pursuant to Fed. R Cv. P.
16; (4) default judgnent against all defendants; (5) a tenporary
i njunction voiding the Federal Defendants’ contract with HCCC to
house i nm gration detainees; and (6) summary judgnent pursuant to

Fed. R Cv. P. 56.1.
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The Court denies Crosby’s “Mtion and Demand for Jury
Trial.” Crosby’s request for issuance of a trial date, discovery
pl an, and scheduling order are premature. Magistrate Judge
Madel ine Cox Arleo will issue the proper scheduling orders in due
time. Furthernore, there is no basis for default judgnent
agai nst any defendants. All defendants have answered Crosby’s
Amended Conplaint with dispositive notions. Crosby’ s request for
a tenporary injunction is |ikew se denied. Crosby has not
provi ded sufficient information to weigh the i medi ate necessity
of a tenporary injunction. Crosby’s request for summary judgnment
is also premature. Because discovery has not occurred yet and
the Court has denied Warden Geen’s notion to dismss for
Crosby’s clains of exposure to second-hand snoke and col d
tenperature, the request for summary judgnent is denied.

I11. CONCLUSI ON

For the reasons stated above, Federal Defendants’ notion to
dismss is granted. Hudson County’s notion to dismss is
granted. In his official capacity, Warden Geen’s nbtion to
dismss is granted. In his individual capacity, Warden G een's
nmotion to dismss on Crosby’s clainms of gang activity, poor air
ventilation, unsanitary food trays, spoiled food, and hi gh cost
tel ephone calls is granted. 1In his individual capacity, Warden
Green’s notion to dism ss on Croshy’s clains of second-hand snoke

exposure and cold tenperature is deni ed.
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The Court denies the various relief requested in Croshy’s
“Motion and Demand for Jury Trial.”

An appropriate order foll ows.

/s/ WIlliam G Bassl er
WIlliam G Bassler, U S. S D.J.

DATED: June 24, 2005

26



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26

